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unreasonable expectation to assume law enforcement would seek a search  

warrant for all lost cell phones turned in to them, or to assume law enforcement  

will not attempt to access the contents of a lost phone to determine ownership. 

[58] The district court’s rationale appears to indicate that a cell phone that is  

turned in to law enforcement is presumed to be lost and not abandoned.  Since  

that is the district court’s apparent rationale, it follows that the attitude of law  

enforcement when searching lost property to determine its owner should be to  

stop and get a search warrant when there is probable cause to believe that  

continued searching will yield evidence of criminal activity. 

[59] Failure to do so means that the phone will go from a lost item to an  

abandoned item based on the results of the search by law enforcement and  

not from the intent to abandon as evidenced by the owner of the cell phone. 

[60] What should also be considered in this matter is that Joseph Valles filed a  

Motion to Suppress seeking to exclude any and all information law enforcement  

obtained as to him from the three warrantless searches of his cell phone.  This is 

further proof that Joseph Valles had not in any way abandoned his right of  

privacy to the cell phone and to its contents. 

[61] Joseph Valles submits that an old Law Review article titled Lost, Mislaid,  
 
and Abandoned Property helps shed light on abandoned property; Lost, 
 
Mislaid, and Abandoned Property, 8 Fordham L. Rev. 222 (1939). 
 
[62] Joseph Valles submits that on page 15 of the article a clear concept of  
 
abandoned property is defined as follows, “ In order for goods to be abandoned it  
 
is necessary for the owner (1) to have a positive intent to relinquish all rights to  
 
the specific object and (2) to further this intent by some external act. The mere  
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intent to abandon is not abandonment nor is the external fact of separation of the  
 
object from its owner.” 
 
[63] The article goes on to state on page 16 that “The test of abandonment of  
 
property is the existence or the non-existence of the intent to abandon…The  
 
presumption is that the owner of property or of rights to property intends to  
 
preserve them, because this is the customary purpose of such owners and the  
 
burden is on him who alleges abandonment clearly to establish the intent to  
 
abandon.” 
 
[64] The classification of the cell phone as being abandoned did not occur until  
 
after Joseph Valles filed his Motion to Suppress.  Joseph Valles contends that  
 
this classification that the cell phone was abandoned only came about in an effort  
 
to defend the three warrantless searches of the cell phone.   
 
[65] Joseph Valles submits that if no evidence of criminal activity  
 
was found on the phone, then the phone would have been returned to him.  This  
 
action is then inconsistent with classifying the phone as abandoned property. 
 
[66] In City of Devils Lake v. Grove 2008 ND 155, 755 N.W.2d 485 Paragraph  
 
8 this Court said that the touchstone of its analysis under the Fourth Amendment  
 
is always “the reasonableness in all the circumstances of the particular  
 
governmental invasion of a citizen’s personal security.” 
 
[67] In looking at the reasonableness in all the circumstances of the three  
 
warrantless searches here the following is most evident: 
 

1. A citizen found a phone in a parking lot and brought it to the Devils 
Lake Police Department so that the Police Department could 
determine its owner.  Tr. Page 5 line 22 to Page 6 line 4. 
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2. The cell phone was given to a licensed police officer who had authority 
to make arrests and authority to apply for search warrants.  Tr. Page 
17 line 21 to Page 18 line 8. 

 
3. The Devils Lake Police Department had no policy regarding cell 

phones when they are brought in.  Tr. Page 18 lines 18-24. 
 
4. The Police Department tries to figure out who the phone belongs to so 

that the phone can be returned.  Tr. Page 18 to Page 19 line 5. 
 
5. The police officer unlocked the phone and viewed the picture icon and 

noted a gallery of pictures and a video.  Tr. Page 23 line 8 to Page 24 
line 14. 

 
6. The officer viewed the pictures before he viewed the video.  Tr. Page 

25 lines 18-20. 
 
7. The police officer could not recall the first picture he looked at; how 

many pictures were there; how many pictures he viewed before he saw 
Joseph Valles; whether he saw a picture of Joseph Valles before he 
viewed the video; and whether he saw contraband before he saw the 
video; and whether he saw a picture of Joseph Valles before he saw 
Joseph Valles contraband.  Tr. Page 25 line 23 to Page 26 line 13. 

 
8. The police officer further testified that he was unaware of what police 

department procedure was if he saw contraband in a picture and that 
he was unaware of what the police department’s procedure regarding 
securing search warrants. Tr. Page 27 page 27 lines 2-20. 

 
9. After observing contraband on the phone, the police officer testified 

that it never occurred to him to apply for a search warrant.  Tr. Page 32 
lines 11-14. 

 
10.  The police officer told the Task Force Officer about criminal activity on 

the phone before turning the phone over to him.  Page 39 lines 1-18. 
 
11.  The phone was in the hands of law enforcement from the time criminal 

activity was observed on the phone until the arrest of Joseph Valles 
and remains in police custody now. 

 
[68] In viewing the reasonableness in all circumstances of the government’s  
 
intrusion in the privacy of Joseph Valles, the conclusion is that the government’s  
 
actions in searching the phone were unreasonable.   
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[69] That conclusion is seen from the facts that (1) the Devils Lake Police  
 
Department did not have a policy about how to handle lost cell phones; (2) the  
 
police officer was not aware of what the policy was and what he should do if he  
 
saw contraband (or criminal activity for that matter) while searching a cell phone;  
 
(3) as well as what was the Devils Lake Police Department procedure to secure a  
 
search warrant; (4) it never occurred to the police officer to apply for a search  
 
warrant after observing criminal activity; and (5) there were two additional  
 
warrantless searches of the cell phone first by a Lieutenant in the Police  
 
Department and the second by the Task Force Officer.  The testimony at the  
 
evidentiary hearing clearly showed that the Task Force Offier took the phone in  
 
his possession and made a very extensive search of the phone having full  
 
knowledge of criminal activity on the cell phone before he made his search. 
 
[70] There were no exigent circumstances present that dictated that a  
 
warrantless search be made as the phone was in the custody of law  
 
enforcement at all relevant times.  At any point law enforcement could have  
 
obtained a search warrant but chose not to do so. 
 
[71] Joseph Valles submits that this was most unreasonable and should have  
 
caused the district court to grant his Motion to Suppress. 

 
CONCLUSION 

 
[72]  Joseph Valles respectfully requests that this Court hold that the district  
 
court erred in denying his Motion to Suppress and remand the case back to the  
 
district court with the instruction that all evidence obtained as a result of the  
 
search be suppressed. 
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[73] Dated this 27th day of November, 2018. 

 

JONES LAW OFFICE 
 

___/s/ Ulysses S. Jones______________ 

Ulysses S. Jones, No.: 06051 

P. O. Box 165 

Devils Lake, North Dakota 58301 

(701) 662-2077 

joneslawoffice@gondtc.com 





[5] Dated this 3rd day of December, 2018. 

 

 

      JONES LAW OFICE 

       

 

 

      __/s/ Ulysses S. Jones___________ 

Ulysses S. Jones, No.:  06051 

P. O. Box 165 

      Devils Lake, North Dakota 58301 

      (701) 662-2077   

      joneslawoffice@gondtc.com                                                  




